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Before the 
FEDEKAL COMMUNICATIONS COMMISSION 

Washington, D C 20554 flECE!VED 

In R e  1 
) 

Liccnscs from WorldCom, Tnc 1 

Spectruin Acquisition Corp 1 

Applications lo  Assign Wireless ) 

(Debtor-iii-Possession) to Nextcl ) 
WT Docket No. 03-203 

To Chief. Wireless Telecoinm~iiiicatio~is Bureau 

REPLY TO OPPOSITION 

Instructional Telecommunications Foundation, Inc. (“ITF”), by counsel hereby submits its 

Reply to Nextcl Communications, Inc ’s (“Nextel”) and WorldCom, Inc.’s (“WorldCom”) 

(collectively “.loint Parties”) 

matter The rollowing IS shown 111 support thereof’ 

Ioint Opposihon to Petitions to Deny i n  the above-captioned 

1. 

loin1 Parties failed conipletely to address thc merits of ITF’s Petition. That failure should 

be deemed an admission of the facts as stated by ITF. Their election to hide behind procedural 

arguments raises more questions than answers. 

ITF’s Allegations are Particularly Relevant to the Proceeding 

’ I he Cununisyion’s Publlc Noticc, D A  03-204R, rcledsed Scpiember 25, 2003, d id  not establish a reply deadline or 
oillei WISC provide for the hubmission o f  icplies in th is  procccding I n  olabl ishing the relevant pleading cycle, the 
Comilussion, wiihout explanaiion, rclied upon Sectioiis 1 415 and I419  of i t s  rules Section I 4 1 5  addresses the 
otabllshrncnt ofp lcading cycle? in ~nuticc and coniment rule making proceedings Sre, e g ,  I 41S(a) (“After n o f ~ c e  

./ , , rop \e , I  I ulenllrkrng L \  rssuml, tlic Commission wil l afford interested persons an opportunity to parficrpaie In the 
irulemakiiig procecding tluough subi i i is ion o f  writteii data. views, or argurnenth. with or wlthout opporlunity to 
present ihe same o ia l ly  in any manner”) (emphasis added) Section I 4 1 9  addresses the form of  comments and 
ieplies in such pioceedings This is not a notice and comment d e  maklng proceeding, but a proceeding to consider 
whether the public interest will be seived by a grant of the assrgnment applications filed 111 the above-captioned 
docker Thcrcforr,  the pleading cycle provided for in Sections 1 939 and I 4 5  of thc Comrmssion’s rules should 
contiol (Joint Parties iniplicit ly concede the relevance of I939  given their reliance upon that sectlon for their 
collienuon thai IrF‘s petit ion should be disniisred for failure o f  service on Nextel (Inficr) Both ofthuse rules make 
provision for llie l i lrr~g of a reply to any opposition Accordingly, ITF submts that this submission IS permitted 
tilldo the rules T o  the ex te i i i  n c c o u i y .  ITF ic5pccttully r e q i i e m  that i t  be accepted for consldrlatiun 111 thi5 matter 



loint Parties’ contention that ITF is without standing to objcct should be reJected. ITF’s 

Petition was properly filed in thc coiitcxt of this case. The uncontested [acts are that WorldCom 

pctitioncd to deny ITF’s G Group modification with full knowledge that i t s  objection lacked any 

basis in fact anti that it was filed in furtherance of an ulterior motive, i.e., to obstruct and delay 

ITF’s ability to operatc in Philadelphia in hopes of securing business advantage 

WorldCom’s petition to deny ITF’s application to modify its ITFS G Group facilities in 

Philadelphia was frivolous and an abusc of process. The Commission has long held that 

“licensees should ‘be held accountable for their stewardship and will not be allowed to evade the 

conscquenccs of their misconduct or abuse of a license by selling the station . Accordingly, 

“undcr the Jejferson Ruclro policy, the Commission withholds action on assignment and transfer 

applications where the seller’s qualifications to continue holding the license are i n  issue.”’ 

l l l 2  

The Commission’s “policy is broadly grounded on the need to deter licensee 

misconduct The Commissioii should enforce its policies here by finding that WorldCom’s 

conduct is particularly relevant to this proceeding and bears directly upon its qualifications to be 

a  omm mission 

As demonstrated above, and contrary to Joint Parties’ allegation, ITF’s Petition is not 

mcrcly an attempt on its part to “re-litigate its own application pending before the Commission.”6 

[ndccd, since no decision has been rendered i n  that matter, there i s  nothing as of yet to re-litigate. 

’ H,,), M S/,c,el-, I 1  FCC Rcd 14147 (IY96), 9tmling. /400 Corp,  4 FCC 2d 715. 716 (1966) (sub-sequent history 
oimlned) See n l ~  Jefferson Rodw Cntnpoiry Y FCC, 340 F 2d 781 (D C Cir 1984) (actlon to be wuhheld on 
awgnrnent  and transfer applications where the Seller‘s qualifications to continue holding the license are in issue) 

‘ /(/, iitiiiy 1400 C w p  , 4 FCC 2d 71 5 .  716 (1966) rwIt/kd, 7 FCC 2d 517 (1967) 

’ Whlle I I  consldcis rhls matter. the Commissioii may also rake ofticla1 iiotice of the various other allegations of 
n i l w i n d u c t  by WorldCom S~( .RM-l0613.  WC Docket No 02-215 
“ ~ p p w i t i o n  a t p  5 

/I/, ci / i i tg.JeJwwii  Rniiio. 340 F 2d ar 781 

2 



ITF's petition raises serious allegations or  abuse of process that must be resolved before the 

Commission can allow the proposed transaction to proceed. 

LTF Has Standing to Object II. 

Joint Parties also urge too strict a measure for standing i n  this proceeding. The 

Commission has long "relield] on members of the public to act as private attorneys general to 

assist In overseeing the conduct of applicants and licensees and i n  fulfilling our statutory 

functions "' "[Tlhrough [its] private iiilerest . . . [ITF] represent[s] a factor affecting the public 

Iiitci-est The Commission has also rejected technical issues of standing in the face of allegations 

of violations of its rules '' Furthermore, ITF raises these issues here not merely to obtain 

adjtidicatlon of its private interests, hut to "vindicate the broad public interest," a basis upon 

which the Commission has long permitted standing l o  

Should the Coinmissioii find that ITF is without standing to petition for denial, i t  

respectfully requests that its Petition be treated as an informal objection, for which there is no 

standing requirement Moreover, the Public Notice of acceptance in this matter invited not 

oiily petitions to deny the applications, but comments as well Accordingly, ITF's submission 

was properly filcd in this  matter and is entitled to consideration 

I O Y X  B I ~ I I I I I ( I /  ,+g.gulnior). Revrew ~. Siiearnlrning oj Mms Methu Applirririons. Rule>. and Pwce\ \ r \ .  Policies and 
M , , l , , s  Rcy~orh,,g M,noniy ond Fen,oli, Owfirr\hrp u j M i i ~ s  Medin Frrcilirii,A, 13 FCC Rcd 23056, para. 18 (1998) 
* G r m i i k  I '  FCC, 234 F2d 682, 6x4 (DC Cir 1956) 
" Frx L I (  Cirhle o/ Onklnnd, Iiic , 46 I*CC 2d 112, para 6 ( 1974) ( 'To  the extent that petitioners accuse Focus of 
m e r t  wolatlon of our rules, i t  is rarfeichcd cvcn  to raise an MUC of standing clearly our intelcst 111 tlle enforcement 
01  l l ic i i i l e s  transcends this technical iysiie") 

" NiJ.iii,l Lrceir~e lfoldiiig> 4. Inc Neci(4 WIP LICL'IISL' Corp , 17 FCC Rcd 7028 (2002) (Comnusslon rreated certaln 
petitions IO deny 

O/ / i1c 'o f  Conrrnirnwaim OJ l J t ! L i d  Church OJ C h r u  I) FCC, 359 F2d 994 (DC CJI 1966) 

Informal object1~1115 wlieie petllloncls lacked standlng) 

I / /  
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111. Joint  Parties Were not Prevented from Trying to Settle this Matter 

Joint Parties fail to explain how Scction I 9 3 5  of the Commission’s rules would have 

prevented a resolution to the WorltlC’om oxtiled C Group dilemma. Section 1.935 merely 

requires a party withdrawing or requesting dismissal of a petition to deny or refraining lrom 

t i l i n ~  a pleading to “submit to the Commission a i-equesl for approval of the withdrawal or 

dismissal, a copy of any written agreement related to the withdrawal or dismissal, and an 

affidavit” addressing certain particulars; none of which would have prevented a settlement of  this 

iiiatler 

The Commission “encouragc[s] settleinent of conflicts in order to eliminate the need for 

furlher litigation and the expenditure of further time and resources by the parlies and the 

Commission, and to speed service to the puhlic”13 and would likely have been receptive to a 

settlcment of the pending issues Indeed, federal agencies are under Executive Order to 

ciicourage appropriate settlement o f  claims and to use ADR whenever feasible I‘ 

Moreover, not only arc efforts, such as TTF’s, to resolve disputes pre-filing encouraged by 

the Commission, in ccrtain instances such efforts are mandatory.i5 Joint Parlies mockery of 

ITF’s efforts to avoid continued conflict stands i n  stark contrast to the Commission’s findings 

that “settlement discussions prior to filing a formal complaint will result in (1) more disputes 

~ 

‘I Scirioil I 915(a) ofthe C o m s s i o n ’ r  rules 
’’ \ i i r i ) i , i  Bui t i i i d  Cbinnierciiil, Inc . 18 FCC‘ Rcd 1915, para 6 (February 14, 2003) (internal ciiation5 omitted) 

See Exec Ordel No 12,988, 61 VR4729 (1996) 
SLW, ’ g  , Scctioii I 721 ofthe Commission.s rules (requiring complainants to ceriify that that i t  has, in good faith, 

d iscus~ed o r  atteinptcd io discuss the possibility of seltlement with each defendant prior to the filing of the formal 
ion ip la inr )  

I d  

t i  
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being settled amicably, and ( 2 )  the scope of the issues Ln dispute in fonnal complaints being 

inxrowed where possible ’”‘’ 

IV. 

Joint  Parties assertion that ITF’s Petition 10 Deny should be dismissed for lack of servlce 

oil Nextel should be rejected Thc Commission does not typically sanction parties for failures to 

satisfy its procedural requircrnents where no prejudice befalls the other party by virtue of the 

procedural error ” Neither Nextel nor the Joint Parties suffered any prejudice as a result of the 

ldck o f  scrvice oii Nextel lndced, Joint Parties do not even allcge they were prejudiced by the 

proccdural error much less dcmonslratc how they were prejudiced 

Joint Parties Have Not Been Preiudiced 

Immediately upon being made aware of the service failure, counsel for ITF took steps to 

ctirc the defect Counsel for WorldConl, who had been provided with an electronic version of 

ITF’s filing, made that unnecessary as he provided a copy to Nextel subsequent to his recelpt of 

thc electronic \ersioii of the pleadmg he had requested from ITF’s counsel.”’ Joint Parties, 

iiicluding Newtel, had actual notice of the tiling well in advance of the filing deadline and 

stiffcrcd no prejudice by virtue of the oversight Accordingly, thelr request for dismissal should 

bc denied 2’1 

I,. i,nl,l‘.,n‘.ni~,i,a,, ,,j r h r  r~ /eco i~~mun,~ar ion . \  ALI II/ 1996, Amentlineiir o/ RiileJ Gaveriling Proceilures lo Be 
t;,lloiwtl Wlwn Finwid Coinplain/\ A i r  Filcd Agiiiml Cummon Ciirriers, 12 FCC Rcd 22497, para 41 (1997) 

,Sw I T & T  Coiliorurron I’ Bal l  Adriii l ic, 14 FCC Rcd 556, para 105 (1998) (“since we find Bcll Atlaiitlc suffered 
no prcludice, we nccd not address its claim i hd t  the notice wa?~ defective”) 

, S e e  I1 D C<i/J/e Holrling(J. Inc , 1 I FCC Rcd 10593, para 20 (1996) (Comnussion accepts late filed opposition 
ullierr other pnty d i d  not even claim picjud~cc) 

SLW txhibir One Joinrl’arties noticeably tail to mention ITF’s prompt effurt to cuie the defect 
,).(.e’ I , i i c~rn~ i~rono l  Tdrchrrrgr.. In( I ’  SouiIiwesicw!i Bell Telephone, I I FCC Rcd IOOGI, para 43 (1996) 

I7  

I* 

, ‘I 

:I, 
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CONCLUSlON 

Wherefore, the premises considered, Instructional Telecommunlcations Foundation, Inc 

respectfully rcquests that the Commission deny the Applications. In the alternative, the 

Commission should either order WorldConiiNcxtel to allow ITF to return ITFS station WHR527 

to its authorized parameters, pursuant to commercially reasonable arrangemenls, or to withdraw 

(and to authori7e lhe withdrawal of) the pending petitions to deny and support grant of 

WHR527's proposed modification 

Respectfully submitted, 

[NSTRUCTIONAL TELECOMMUNlCATlONS 
FOUNDATION, INC. 

Howard J Barr 

WOMBLE CARLYLE SANDRlDGE &RICE PLLC 
1401 Eye StreeL, N.W , 7'h Floor 
Washington, D.C 20005 
(202) 857-4400 

Uoveniber 19, 2003 
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Certificate of Service 

II Dina Eteinadi, hereby certify that on this 19'" day o f  November, 2003, 1 have caused copies of 
the foregoing Reply to Opposition to he sent by first class United States mail, postage prepaid, to 
the Following: 

Allison M. Jones 
Counsel, Regulatory 
Nextel, Inc. 
2001 Edmund Hallcy Drive 
Reston. VA 20101 

Robert S Koppel 
Director, Spectrum Policy and Planning 
WorldCom Broadband Solutions, Inc 
I I33 19"' Street, N .  W 
Washington, DC 20036 

Qualex Internatioiial, Inc * 
Federal Communications Commission 
445 12th Street, S.W., Room CY-B402 
Washington, DC 20554 

jeffrey Tobias* 
Federal Communications Commission 
Public Safety and Private Wireless Division 
Wireless Telecommunications Bureau 
445 12'" Street, S.W., Room 2-C828 
Washington, DC 20554 

Erin McGrath* 
Federal Communications Commission 
Commercial Wireless Division 
Wireless Telecommunications Bureau 
445 12th Street, S .W ,Room 4-B454 
Washington, DC 20554 

Wayne McKee* 
Federal Communications Commission 
Engineering Division 
Media Bureau 
445 I 2Ih Street, S W , Room 4-C737 
Washington, DC 20554 



Ann Bushmiller* 
Federal Communications Commission 
Transaction Team 
Office of General Counsel 
445 12th Street, S W , Room %A831 
Washington, DC 20554 

Alan Y. Naflalin 
Holland & Knight LLP 
2099 Pennsylvania Avcnue, NW, Suite 100 
Washington, DC 20006 

* Via Hand Delivery 

_I 
Dina Etemadi 

WA\IIINGTON 1OilS98vI 


